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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Henorable Jemes E, Kilday

Directoy, Motor Transportation Division
Reilroad Gennt.tion of Texas

Auetin, Texas

Dear 8ir:

fpinion Ko, 0-1179
ket Yhoether un{

In your letter e

vised us of tho e1de

Jatoher 13, 1039, you ad-
pwing fq

erll A:srieun Pus

Lines, Inc., g gohginental bus service
vetween . agsiseo, Californis,
wholly fntefst £ 35 f£iled an
applieution with utoa,of Texas for

) corttrieera o cenwcn snod and necessity to aperszte
Ater -to sarzier over U, 8. Eighways

g Toxae at the point where

Y of elinnuvillt. then¢e south

1. et point west through El Paso

New Moxico State Line. The applicant
»ed 90 oparute interstate by the interstate
nmisdion. A&fter hesrings had bdeea had, the
24 Odmmifsion entered ap order in Feltruary, 1935.

nyfag the dpplication, in which order it was found
*Shat &\ pogrtion of the ﬁzghuuy# over which shis appli~
aant deaires to operate are not of such type of eon-
struction snd in such wtate of repair and maintenance
as will permit of the plsoing sherson of the edditional
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traffie sought by this applioant vithout unnecesserily
interfering with the use of the s:«id highways dy the
general pudlie using the seme for ordinary highwoy
purposes,® All Amerioan Bus Lines, Ing.,thersupon

filed suit No. B74, in Equity, in {ho Distriot Court

of the United States for the ¥Yestern Distriot of Texas

at Austin sgainst the Rellrosd Commission of Texes seek-
ing & permanent injunotion sgainst interfersnhos w.th

its operations over the route desoribed in the afore-
said spplication for a certificete, This iajunetion

was sought upon four grounds, to-witt 1. In substance
it was urged that when Congress enaoted the Motor Cers
rier Aet in 1938 reguleting interstate motor eerriers for
hire and plsoing the sanme under the Jjurisdiction of the
interstate acumerce sommission, it had coouplied the whole
£1e)ld anéd that the Railroad Commission of Texas no long~
or had any Jurisdiotion oonceraing interstste carriers,
2, That sn examiner for the Rallroad Commission had
heard the application f£iled By All Ameriocan Bus Lines, Ino.,
and that the testimony hed not besn transarided and sud-
nmitted to the Railroed Comission prior to the denfal of
the certifiocate. 3, That the findings of feot ocontained
in such order of denis) were insufficieat to support

such order. ¢. Thet the findings of the Commission
contained in the order denying such applieation to the
effeot that the highways would not supports the additionsl
trarfic dburden and that the imposition of the additional
traffio durden would cesuse an unreasonedle interferencs
in the use of such highways dy the ordinary travelling
pudblic were arditrary and unreasonadle and that ss s
matter of fact the h ghw:{n would support suok traffie
burden and that there would do no unressonable interfer-
' ong;lln the use of the highweys by the oxdinary travelling
Pu Qs ’

The case was tried on its meriss and among
other things, the ocourt found as follows: 1, That ale
though not ied of the hearing the Bighway Comaission
of Texas had never sntered any appearance upon the
applioation for the ocertificate, and the Highway Com-
mission 418 not protest or oppose the granting of the
aertirioate as spplied for. 2. That the record of the
procoedings before the Reilroad Commission had not been
transoribved or made evailadle to the Reilroad Commiselon
prior or sudbsequent to the date of the order denying the
application snd that the menmders of the Comisaion had
never reoviewed or seen a transoript of the reocord., 3, That
All Amerisan Pus lines, Inc., had seocured and filed with
the Railrosd Commission proper insurencs policles end hsd
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offered to0 pay the license foes provided dy the Texas
¥Motor Bus Law and had offered to purchase and pay for
fdentifiocation pletes as provided dy suoch law. 4, That
the operation of the srplicant's dbuses would not to any
appreciadle extent damage the highways and that such
operation would not unreasonadly interfsre with the usse
of suoh highways by the general g:blio using the same
for ordinsry highway purposes. at it was oonceded by
the parties to said aotion that the permit was not

denied by the Railroad Commission on the ground of traf-
fio coarestion,

The oourt filed conolusions of law {noluding

the following: 1. That the Yedersl Motor Carrier ict
had entirely superaseded the Toxas Motor Bus Carrier ict
insofar as the latter gave t0 the Railroed Commission
of Texas power to forbld the traversing of the State of
Toxas over ssid highways by motor bdbuses engaged exclusive-
1{ in the transportation of passengers interstate., £, That
the order deniing pleintiff’s application for a certi-
ficate was vold for the following ressons: (a) That the
Railroad Commission 41d not make and file adequate find-
ings of fact, (b). That the hearing was conducted by an
agent of the Cozmisaion in the adsencs of the Coumissionars
end the Commission entered the order deaying the applica-
tion without having seen or oconaidered a transoript of
the reocord. (o) Thet the sotion of the Reilrosd Con-
mission in denying the permit was erbitrary and void de-
esuse contrary to the fuots as a matter of lew. The
groot leaves no room for reasonsdly eonocluding that the

ighways in question will Be appreciadly affeqted to the

pudlie prejudios by the operation of plaintiff’s duses
one eaockh way daily.

The oourt thereupon in Neroch, 1936, entered s
judgment perpetually enjoining the Rasiroad Commission
froa interfering with the applioen$ All Ameriocan Bus Lines,
Inc., in the oieration of one bus esxoh way daily over the
routs in question, the Jjudgment providing that sush in-
junotion should prevent any such interference on the part
of the Reilroad Commiszion if taken on accouat of the
operation of suoh buses without e¢ pemit or eertificate
from the Railroad OCommission of Texas or without having
dlaglayod and firmly fixed upon the front thereof en iden-
tiriocation plate described in Seotion 4 of B, B. 1865 of
the ¢lst Leg. of Texas, lst Called Session,

You request our opinion ia response to the
following questionst
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"1, Is the Reilrcad Co=nis. icn, oon~-
sidering the findings of faot by the Court in
the oams of All Amerioen Bus lLines, Ino. v,

E. 0. Thompson, et al, No,074, in Tquity, in
the Distriet Court of the United Stetes for

the Yestern Distriot of Texsa, Auatinm Divisicon,
authorize¢d to sdopt such findings of fact mede
by the Court and %o issue to All Azeriocan Bus
1ines, Inc. an interstete certificate of con-
venience and noceasity witbout further notioce
snd hesring and without further prooeedings?

*£. Should the itsilroad Commisesion, de’fore
issuing such certificete to All Ameriosn Bus
Lines, Ino., require All Ameriocsn Bus lines,
Inc., to file ancther appliocstion for an inter-
state oertificate of oonvenience and nocessity,
sct zeme for hearing, give notice thereof to
intereested parties and oconduot a hearing thereon,
or ahould the Hellrosd Cozmission consider the
Judgment in the 4A))l Ameriocean Bus lines, Inc,,
va, 2. O, Thompson, et al, as res adjudicata
of suoh issues on birhway oonditions and edopt
the findings of the Court in its finel Judegment
as its findings and proceed to issue suoch inter-
state ocertifioste of convenience and necesgsity
to All Amerioan Bus lines, Inc., without further
notice and hearing, conliaering 1ts issuenoe
to be a oontinuation of the proceeding originated
when the All Ameriocan Pus lines filed its zppli-
ocation on Septexder E8, 19305, and dasing such
certifioste on suoh applioation?

nS, If 1t is determined that the Railrosd
Commission ahould require All Ameriosn Bus lines,
Ino, to file snother application, set same for
hearing, 1ssue notice to interested parties,
eto,, what would be the proper issues t0 bo do-
termined by the Comnmission in such proceeding?®

Bubsequent to the trial of the atove ocsuase, in
the case of Thompson vs. ¥oDonald, 95 Fed. (2a) 937,
oertiorari éenjed, it wss held that the Motor Carrier Aot
of 1935 passed by the 74th Congress had not superceded
Article 911b, Vernont's Civil Statutes, bYelng the Texas
Cormmon Cerrier Xotor Csrrier Lasw, in so far as the power



797

Hon, James E, Xilday, Page &

of the Rallrosd Commission of Texas to investirate
and pass upon the sufficieney of the partioular hirh-
way to stond the added traffic burden wes conoeraed,
The some vould of acourse bde true &s to the Motor Bus
Carrier Lot of Texas whioh s Article 9lla, Vernon's
Civil Stetutes, The Austin end 7aoco Courts of Civil
Appeels have followzd the holding of the MoDonsld ocase
in s numdber of ouses, in some Of whioh writs of error
were denied, It is spparent therofore that as developed
by subsejuent holdings of appellate courts the conclusion
of the Fedural Distriot Court in said ceuse No 0574 that
the Federal Aot had entirely superseded the Texus ot
wus in part erronecus. &hile it msy de thet inadequacy
of the findings of fact by the Railroad Coxmission ané
the fallure of the Coamisaion to inspeet or donsider
& trensoript of the record in the proceeding wes sufri-
clent ground.: for setting aside the order of the Conm-
mission denying the eertificate ¢6 All imeriocan EBus
Lines, Ino., it is qusstionadle thet sush matters »ould
have oonstituted a legsl ground for the Federal District
Court to enter e permaneat injunotion sgainat interfer-
ence with the operations of All Ameriosn Eus lines, Ino, or
do more than simply set aside the order of the Commission,
Bowever, it muat be dorne in mind that this Jjudement wean
not sppoaled from and bedsns final, and we are not now
oconcerned with mere questions as tc whether the Distriot
Court eommitted error in the entyry of sucsh judgnent
unless such error was sush as to render the judgment
wholly void and subjest to collatersl ettask. Further-
more, it must be kept inm mind thet the adbove were only
; paztdot the oonclusions upon which the Judgment was
ounded,

shether s Judpment of s ocourt of record is void
or voidadle muat de determined from en inspection of the
record., If the reocord in a partioulsr osse discloses thet
the sourt rendering judgment therein was without Jurisdiotion,
the s=me is void end open to sttack in a eollateral pro-
coeding) if it does not, the judgment is meroly voidabdle
end oan be ettacked only in s direct prooseding, GCehret
¥. Eetkes, 38 S, . 700 by the Commiseion of Appoulll
Einggold v. Crehem, 13 S. ¥. (£4) 355 by the Commiscion
of Appeals, Furthermors, in order for a Judgnment to be
subject to eollstoral attack, the record must affirmatively
show that its juriediotion ¢i4 not ettach in thc‘particuiar
case. Stute Lortgage Corporation v. ludwig, 48 S, A, (zd)
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950, by the Suprems Court,

Among the grounds urged by the oomplainant
in 0sid ¢auso ¥Xo.574 was that the findings of faot
eontained in the order of denial were insufficlent to
support such order and that in particular the findings
t0 the effeot that the highways would not sugport the
additional traffic durden and thet the imposition of the
additionel traffie durden would cause an unressonadle
interferencs in the use of such highwsys by the ordinarI
travelling public were arbitrary, unjust and unreasonable
and that as a matter of feot the highways would support
such sdded traffioc durden and that there would bve no
unreasonadle interference in the use of the highways by
the ordinary travelling publie., The Faderal Distriot
Court in the trial of the gase sustained thet sontention
and made findings substantially to that effect,

Ke take the following language from the opinion
0f Chief Justios MoClendon in the case of Xorth Texas

Coech Company vs. Vorten, 92 5, ¥%. (24) 2631

"An order denying a permit may be arditrary
for a variety of ressons, whioh 40 not affect
the inherent right to the permit, Meanifestly
where an order 1is set aside upon s ground of this
obarsoter, the application is reopened before the
commission, to be heard and determined upon its
merisa. Reilrosd Qoxmiseion v, Rapid Transis
Co. (Tex. Ofv. App.), 92 8, W, (24 261. vwhere,
however, the adjudicetion is upon the merits of
the agpilcution. and ths order don{!ng the permit
4s sat aside upon the ground that the applicant
was entitled t0 the permit as a matter of law,
nothing is left for the ocommission to pass R,
snd the duty of the granting the permit devolves
upon the commisszion.*

Ap slrezdy indiocated, we ero not concerned with
the questions as to wxhether the oourt merely committed
error in arriving at and entering the jJudgzent., It may
be that if the evidence adduaed bdefore the Railroad Cozm-
mission was such as to prove thot the highways in question
would not bde dcnaied by the additionel traffic and that
the use of such highways dy the general pudlic would not
be interferred with so conolusively that ressonedle minds

758
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could not d4iffer therefrom that the judgnent was @
esorrect one and would not bave been reversed on ap-
peal, ¥e £ind it unnecessery howsver to determine

that Question. The State was a party to the aation

no appoal was teken from the oourt's Judgment, end ic
hes never been set aside or attaocked in a direot pro-
oesding, The Court had Jjurisdiotion anéd the judgmwent
was not void and subjeot to oollateral attack, and

thes State 1s bound by it, From the adbove it is appa~
rent that upon the applioation whioch is astill pending,
the Rellroad Commission oznnot enter an order denying

a gertifiocete of oconvenience and necessity end stop

the operations of All Ameriocan Bus Lines, Iac., whether
with or without notice or hearing. The adove Judgment
is res sdjudioanta of the right of A1l Amerioan Bus Lines,
Ina., to receive the certificate under the pending ap-
plication. The applicsnt is entitled to its certifi-
cate without filing eny other application and without
any further notices or heerings, To avoid questions
4n the future as to the status of All Ameriocan Bus
1ines, Ino., it 12 suggested that upon issuing the cer-
tificate the Railroad Commission obtain from Al)l Amere
d{ean Bus Lines, Inc., @ written acceptznce of the same,

Yours very truly
ATTORNEY CENERAL OF TEXAS

By ék54~_J4<?.&;2¢44_~:

Glenn R, Lewis

Asgistant
GCRL:1bE
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